
 
 
 

 

 

Terms and Conditions of Business and Delivery of Kurt Allert GmbH & Co. KG 

1. Scope 

These Terms and Conditions of Business and Delivery (hereinafter: “Terms and 

Conditions”) of Allert GmbH (hereinafter: "Allert") shall apply to all current and 

future business relationships with companies (Section 14 German Civil Code 

(BGB)), legal entities under public law, or public law special funds (hereinafter: the 

"Customer"). Deviating or supplementary terms and conditions of the Customer 

shall only be deemed an integral part of any contract if Allert has expressly agreed 

to their applicability. 

2. Offer and Contract Conclusion 

2.1 Allert reserves the right to make changes concerning the goods or services (e.g. 

weights, measurements, use values, capacity, tolerances, technical data, product 

descriptions) and images thereof (e.g. drawings, sketches and illustrations) to the 

extent that such changes do not alter the goods or services significantly, or 

improve its quality, or the suitability for the intended purpose does not require 

exact conformity, and if and to the extent the alterations or deviations are 

reasonably acceptable to the Customer.  

2.2 The Customer shall not, without the express consent of Allert, make catalogues, 

technical documentation (e.g. drawings, plans, evaluations, calculations, 

references to DIN standards), other product descriptions or documents, including 

in electronic format, accessible to third parties, reproduce these, make the 

contents known to third parties or use same itself or through third parties for 

purposes other than ordering or using products from Allert.  

3. Prices and Payment 

3.1 Unless otherwise agreed, prices shall be ex works from Allert in Freiburg (EXW, 

Incoterms® in the version valid at the conclusion of the contract). Packaging is not 

included in the price. All price information is stated net of VAT. Transport 

packaging is charged at cost price. 

3.2 To the extent that the agreed prices are based upon Allert's list prices and if 

delivery takes place more than four months after the conclusion of the contract, 

Allert's list prices applicable at the time of delivery shall apply (less any agreed 

percentage or fixed discount). 

3.3 Unless payment in advance or discount has been agreed, payment shall be due 

without any discounts within 10 days upon delivery. The Customer shall be in 
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default 30 calendar days after delivery and issue of invoice without necessity of a 

reminder.  

3.4 In the event that the Customer is overdue for more than 4 weeks with a claim 

which amounts to at least 20 % of all claims of Allert against the Customer, all 

invoices for services rendered by Allert up to that point may be called for 

immediate payment. In this case, Allert is entitled to demand advance 

performance or security for future orders. § 321 BGB shall remain unaffected. 

3.5 Offsetting counterclaims of the Customer or the retention of payments due to such 

claims shall only be permitted if the counterclaims are undisputed or have become 

final and absolute, or in the case of reciprocity in the meaning of § 320 para. 1 

BGB of these claims with the claims of Allert (Gegenseitigkeitsverhältnis); i.e. in 

the event of a defect of the goods, the Customer remains entitled, for example, to 

withhold a proportionate part of the purchase price in relation to the defect until the 

defect or the replacement delivery, if owed, has been remedied. 

4. Delivery and Default 

4.1 Delivery shall be ex works from Allert (EXW, Incoterms® 2010) which is also the 

place of performance. The goods may be delivered to another destination if 

requested by the Customer at Customer’s expense (sale to a place other than the 

place of performance).  

4.2 The delivery dates stated by Allert for delivery/providing other services shall be 

non-binding, provided they have not been agreed with the Customer. If the goods 

are to be delivered, delivery times and dates shall relate to the time when the 

goods purchased leave Allert's warehouse or when Allert notifies the Customer 

that the goods are ready for shipment. 

4.3 Allert is only obliged to adhere to agreed delivery dates provided that all 

commercial and technical questions between the parties have been clarified and 

that the Customer has fulfilled all its obligations, such as providing the required 

official certifications or permits, or making advance payments. If this is not the 

case the delivery date shall be appropriately extended. This shall not apply if Allert 

is responsible for the delay. 

4.4 Allert shall only be permitted to make partial deliveries if such partial deliveries are 

reasonably acceptable for the Customer, in particular in terms of the contractually 

agreed intended use, if the delivery of the remaining ordered goods is ensured and 

no significant additional expenditure or extra costs for the Customer will incur. 

4.5 Allert shall not be liable for the impossibility of delivery or for delivery delays if and 

to the extent that same were caused by force majeure (e.g. natural disasters, war, 

civil unrest etc.) or other events which were not foreseeable at the time the 

contract was concluded (e.g. operational disruptions of all types, transport delays, 
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strikes, lawful lock-outs, lack of labour, power or raw materials, difficulties in 

obtaining necessary official permits, governmental measures or missing, incorrect 

or late deliveries from suppliers etc.) for which Allert is not responsible. Allert shall 

immediately inform the Customer of such events. If such events make it 

significantly more difficult or impossible for Allert to deliver goods or provide 

services and the hindrance is not merely temporary, Allert shall be entitled to 

rescind the contract. In the event of temporary hindrances dates/periods for 

delivery of goods or the provision of services shall be extended or postponed for 

the duration of the hindrance plus a reasonable start-up period. If it cannot be 

reasonably be expected for the Customer to accept the delivery or service due to 

the delay, the Customer shall be entitled to rescind the contract by way of sending 

a written declaration to Allert. 

5. Retention of Title 

5.1 Allert shall retain title to goods supplied by Allert until all claims of Allert from the 

entire business relationship with the Customer have been satisfied in full (current 

account retention of title). 

5.2 The Customer shall carefully store, maintain and, if necessary, repair the delivered 

goods which are subject to retention of title at its own expense, and to insure such 

goods against fire, water damage, burglary and theft. The Customer shall 

immediately inform Allert of any damage to the goods subject to retention of title. 

Allert shall be shown the insurance policy on request.  

5.3 In the event of attachment or other third party claims regarding the goods subject 

to retention of title, the Customer shall immediately inform Allert of this. 

5.4 The Customer shall be entitled to sell, process, mix and/or combine the goods with 

other objects subject to retention of title in the ordinary course of business 

provided the Customer is not in default of payment. Goods subject to retention of 

title shall not be pledged or title thereto transferred as collateral. Any processing or 

transformation of the delivered goods by the Customer is always carried out for 

Allert. If the delivered goods are processed with other goods which do not belong 

to Allert, Allert becomes co-owner of the new product in the ratio of the value of 

the delivered goods (final invoice amount including VAT) to the other processed 

goods at the time of processing. If the delivered goods are inseparably combined 

or mixed with other goods not belonging to Allert, Allert shall become co-owner of 

the new product in the ratio of the value of the delivered goods (final invoice 

amount including VAT) to the other combined or mixed goods at the time of 

combination or mixing. If the delivered goods are combined or mixed in such a 

manner that the Customer's goods are to be regarded as the main object of the 

new products, the Customer and Allert hereby agree that the Customer transfers 

the ownership of the new product on a pro rata basis to Allert so that Allert is the 

co-owner of the new product. The contractor accepts this transfer. In all other 
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respects, the same applies to the new product from processing or combination as 

to the delivered goods. 

5.5 The Customer hereby assigns the claims arising from the resale or on another 

legal basis (in particular, transfer of title to the end customer, taking out insurance, 

claims in tort, civil offenses and other unlawful acts) regarding the goods subject to 

the retention of title as collateral in full to Allert. Allert hereby accepts this 

assignment. Allert shall revocably authorise the Customer to collect the claims 

assigned to Allert on Allert's behalf in its own name. If the Customer breaches the 

contract, in particular if the Customer is in default regarding the payment of a claim 

for payment, Allert shall be entitled to notify the third party debtor of the 

assignment or/and to require the Customer to disclose the assignment and to be 

provided with the information and documentation required for the collection of the 

claims by the Customer. 

5.6 If the law of the country where the delivered goods are located does not allow for 

retention of title or only in a restricted format, Allert shall reserve the right to retain 

other rights to the delivered goods. The Customer shall cooperate with all required 

measures (e.g. registration) to realise the retention of title or other rights in place 

of retention of title and to protect these rights. 

6. Damages and Limitations of Liability 

6.1 Allert shall not be liable for losses caused by simple negligence (einfache 

Fahrlässigkeit) by its executives, legal representatives, employees or other 

vicarious agents except in the case of breaches of fundamental contractual 

obligations. Fundamental contractual obligations are defined as obligations the 

performance of which characterize the contract and which actually enable the 

proper implementation of the contract.  

6.2 Insofar as Allert did not act intentionally, Allert shall only be liable for damage 

reasonably foreseeable at the time the contract was concluded. 

6.3 Liability in accordance with the German Product Liability Act 

(Produkthaftungsgesetz) shall not be affected by the foregoing; this shall also 

apply in the event of liability due to culpable (schuldhaft) injury to life, body or 

health. In addition, Allert shall also be liable in accordance with the statutory 

provisions if and to the extent Allert has provided a guarantee (Garantie).  

6.4 Claims for damages in accordance with the above Sections 7.1-7.3 of these Terms 

& Conditions shall become time-barred within the statutory limitation periods. 
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7. Warranty/Claims for defect 

7.1 The Customer shall only be entitled to claim any defects provided that the 

Customer has complied with the statutory inspection and notification obligations 

(§§ 377, 381 HGB (German Commercial Code) The Customer shall inspect the 

delivered goods immediately upon delivery by Allert. Obvious defects shall be 

reported within 5 working days after receipt of the goods by the Customer or his 

representative, stating the defect claimed by the Customer. In this case, the goods 

shall be left untouched for the purpose of inspection by Allert. Non-obvious defects 

of any kind shall be reported immediately after their discovery. 

7.2 A malfunction or a deviation of the contractual specifications of the delivered 

goods shall not be considered as a defect if and to the extent that this is caused by 

failure to observe the technical guide for installation and maintenance of hinged 

apron conveyors. This technical guide can be downloaded and read on 

http://www.allert-oberndorf.eu/de/downloads/. 

7.3 Should the goods or services from Allert prove defective, Allert shall rectify the 

defects at its own discretion by eliminating the defect or by providing a 

replacement delivery. Any expenditure required for subsequent performance, in 

particular transport costs, labour costs and material costs, shall be borne by Allert; 

this shall not apply in the event that costs are increased because the goods 

delivered are to be found at a location other than the place of intended use. 

7.4 Allert shall be entitled to make the subsequent performance owed conditional on 

the Customer paying the due purchase price. The Customer shall, however, be 

entitled to withhold a reasonable amount of the purchase price proportional to the 

defects. 

7.5 Should subsequent performance fail, the Customer may reduce the purchase price 

or rescind the contract. The Customer shall not, however, be entitled to rescind the 

contract due to an insignificant defect. The Customer may in addition demand 

damages in accordance with Section 7 of these Terms & Conditions. Any further 

warranty claims are hereby excluded.  

7.6 If the Customer makes changes to or allows a third party to make changes to the 

contractual goods that are not necessary for the contractual intended purpose, 

without the consent of Allert, the Customer shall bear any additional costs of 

defect rectification caused by such alterations. Likewise the warranty provided by 

Allert shall lapse if the Customer alters or allows a third party to alter the 

contractual goods without the consent of Allert and defect rectification is rendered 

impossible or unreasonable as a result. 

7.7 With the exception of bad faith (Arglist) and subject to Section 7.4 of these Terms 

& Conditions, the limitation period for defect claims shall be 12 months from 

delivery . A claim for damages due to breach of the obligation to subsequent 

http://www.allert-oberndorf.eu/de/downloads/
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performance in accordance with §§ 437 No. 1, 439 BGB only exists if during the 

12-month period of limitation both a) the Customer demands subsequent 

performance and b) Allert has violated its obligation to subsequent performance. 

7.8 Should the Customer return goods or parts thereof during the warranty period that 

are free of defects, Allert shall be entitled to demand a reasonable service fee from 

the Customer to compensate for expenditure incurred, unless the Customer did 

not know that the goods were free of defects and the Customer is also not 

responsible for its lack of knowledge. Allert's right to assert additional claims for 

compensation shall remain unaffected by the foregoing. 

8. Tools  

If special tools are required for the execution of the order, Allert is and remains the 

owner of the tools manufactured by Allert or a third party contracted by Allert. This 

applies also if the Customer pays tooling costs in whole or in part. Tooling costs 

are listed separately in the offer and in the order confirmation. They are due on 

conclusion of the contract without deduction.  

9. Infringement of third party rights 

If Allert delivers according to drawings, models or samples of the Customer, the 

Customer has to ensure in advance that the goods manufactured according to the 

specifications of the Customer do not infringe industrial property rights of third 

parties; the Customer guarantees such non-infringement to Allert. If a third party 

prohibits the Contractor from manufacturing or delivering the goods with reference 

to an industrial property right belonging to the third party, Allert shall be entitled to 

stop production or delivery until proof to the contrary has been provided. If the 

goods infringe the property rights of third parties and the Customer should have 

recognized this, the Customer is obliged to indemnify Allert from the claims of the 

third party and to compensate the damage incurred by Allert. 

10. Applicable Law and Jurisdiction 

10.1 This contract is subject to German law with the exception of the provisions of 

international private law. The United Nations Convention on Contracts for the 

International Sale of Goods (CISG) shall not apply. 

10.2 The place of jurisdiction shall be Oberndorf am Neckar, Germany. Allert shall also 

be entitled to assert its claims in the courts competent for the place of general 

jurisdiction of the Customer. 

 

March 2018 


